
TESTIMONY OF THE SAN FRANCISCO PUBLIC U'I'lXeSTIES COMMISSION 

TO THE STA'l'E WATER RESOURCES CONTROL BOARD, 

BAY DELTA WORKSHOP NO. 3 

The San Francisco Public utilities Commission ("San 
Franciscow) submits the following teatimony to the State. Water 
Resourcen Codtrol Board ( Y ~ u a r d n )  at this t h i r d  workshop 
concerning the development of  otandards for the  p r o t e c L i o ~ ~  of the 
Day-Delta estuary (Delta), 

San Francisco is a ruember o f  the California Urban Water 
Agencies (CUWA) and the Bay Delta Urban Coalition, both o f  which 
have in the pest submitted comments to the Board concerning Delta 
issuea. San Francisco endorses t h e  testimony of LXWA concerning 
issues I and 4 of the  Board's notice for this t h i r d  workshop. 

Issue no. 3 of the  EonrU's notice requests comments t o  the 
issue of "What effect do upstream water  projects, other than .the 
CVP and SWP, have on the fish and wildlife resource6 of the 
Ray-Delta E ~ t u a r y ? ~  Sen ~rancisco joins in the testimony of the 
B a y - D e l t a  Urban C o a l i t i o n  concerrrling this issue. Sat1 Francisco ' s 
andorsement of the llrban Coalition's position i o  not meant as a 
waiver of i t s  legal r ights  concerning the Board's jurj.sUiction 
over i t s  water tights, other legal entitlements, or its 
operations. The Boarti should refer  to San Francisco's testimony 
in the D-1630 proceedings in which the C i t y  set forth its legal 
position regarding the Board's jurisdiction. (Seo Legal Brief Of 
Tho Public Utilities Commission Of The City And County Of 6an 
b'rsncisco In The Interim Water Rights Hearing For The Wate'r 
~ i g h t s  Phase O f  The Bay-Delta Hearings). 

The testimony of the Urban Coalition recognizes t h a t  the 
offect on the f i s h  and wilalife resources of the D e l t a  by 
upstream water users may not be addressed i n  a uniform response. 
There are many differences among the  effects which the upstream 
water projects may or m a y  not have.  These effects will have t o  
be considered in any Delta solution. 
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In fashioning a Delta solution, t h e r e  is no question but 
t h a t  the S t a t e  Water Project and the  Central V a l l e y  Project are 
in the first instance responsible for meeting D e l t a  water qua l i ty  
requirements. The no-cal led "Racanel.li~ decision does n o t  
require a different r e s u l t .  A t  a minimum, impacts caused by 
these uaers must be mi t igated  by these users. However, San 
Prancisco aleo recogniees t h a t  there are impacts cau~ed by others 
which may require t h e  development of an allocation p l a n  which 
spreads responsibility t o  a broader community of w a t e r  users. By 
the same token, there are legal, scientific, and public policy 
conaiderations which will serve to modify any Boar6 decision, 
consistent with the most reasonable and beneficial use of water. 

If a spreading of responsibility is required, the Board 
must avoia any approach that is based on an across-the-board 
sharing formule such as tr ibutary unimpaired flow percentage8 or 
reservair storage capacities as suggested in D-1630. Perhaps 
Senator Dianne Feinsteln aaid it beat i n  her lettor of Novernbar 
30, 1993 to Interior Secretary Babbit, t h a t  is, by "assigning 
responsibility on a rational basis for solutions to specific 
probl.ems tathet than simply increasing .gross water outflows for 
environmental purposes." 

Any decision by the Board which seeks to allocate 
responaibility t o  meet water quality objectives and flow 
requirements must give due consideration to factors auch as water 
rights seniority and priorities of use, benefits and detriments 
associated with a water uaer's activities, relative benefits 
derived from that use, conservation efforts, impacts of 
shorkages, availability of alternative sources, and such other 
factors that will arrive a t  an a l l o c a t i o n  plan which will best 
protect the ptibl ic  intetest in the reaaonebls and beneficial use 
of water. 

Any Aectsion by the Board should also recognize t h a t  the 
activities of upstream ~ n d  in-Delta w a t e r  uaers have had impacts 
which a r e  both positive, as in the case of the  release of w a t e r  
from reservoir carryover storage fur  fishery protection during 
perioc l~  of low flow and maintenance of flows for recreational 
uses, and negative, t h e  impwcto o f  which have been cited many 
t i m e s  tu t h i s  Board and are not necessary to repeat here.  

From a strictly legal viewpoint, there are trernendoua 
hurdles which may be impossibla to overcome to effectively sprend 
responsibj, l ity for ptoviding Delta protection among all water 
users. Further, n purely scientific alloc~tion of 
responsibility, based upon a measurement of curnuletive impacts, 
would not be consistent with parties' legal  right^, and from a 
practjcal perkpectivc, will t e k a  a y ~ e a t  deal of effort to 
deve.lop . 
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There are  many entities participating i n  these workshops 
t ihat find then~rsulves i n  e i ther siaii l .ar legal or practice1 
gos i . t ions  as $an Francisco. Many of us a m  senior water r i g h t s  
holders ,  some of us are entitled to preference beecd upon our 
priority of use as municipal water suppliers, and for many, there 
has  been no corngrehensive quantifi6at:ion of the impacts, if any, 
of our actions on the fish an8 wildlife resources of the Delta 

Another p o s i t i o n  common to several of the upstraarn water 
usera Ls recoynition of the need to resolve the Delta problems. 
To this end,  Sen Francisco has been working with many other 
entities t o  develop a conceptual Eralnework for the spreading of 
r e s p o n s i b i l i t y  f o r  meeting D e l t a  protection beyond the s t a t e  and 
federal w a t e r  projects, While w e  know of know no e n t i t y  t h a t  has 
endorsed any proposal a t  this time, many of us  are interested i n  
exploring the  opportunity of e negotiated, equitable solution t o  
the Delta problems, In an effort t o  move Lhia discussion 
forward, San Francisco would lfke t o  introduce a conceptual 
proposal for the Board's consideration of a Delta solution. 

San Francisco proposes u three-tierod approach. First, the 
Board will have k a  establish R benchmark against which Zo meesure 
the parties' responsibilities for Delta,gratection. Second, the 
Board will have t o  adjust this benchmark consistent with factors 
related t o  the water user's seniority, priority, and other 
cansiderakions. The fitat tier must be adjuatea by the factors 
in the second tier in order  t o  legally allocate r e f i p o ~ l ~ i b i l i t y  
among water users. (see Imperial Xrrigation District v. State 
Water Resources Control Board, 225  Cal.App.3d 548, 553-54 
(1990): Unitea SCates v. SmCB, 182 Cal. Apg. 3d 129-130, 132 
n. 25 (1986); People v .  Forni ,  54 C a l  App. 3d 7 4 3  (1976).) 
Therefore, the Board cannot simply allocate based on an 
across-the-board formula, but,  as stated, must adjust eech  user'^ 
responsibility in relation to their l e g a l  rights ant7 other 
identified factors. 

In the . t h i r d  tier, the Board must recognize that there a r e  
situations in which not  a l l  water users will be able t o  meet 
their alssigraed respon~ibili t y  directly without  causillg 
unreasonable eco~iomic or envirnl~msntal  impacts. TO' this end, the 
development of "mitigation   red its,^ which will allow a party to 
substitute an alternative in lieu o f  itn mandated actions, is 
essential to any Delta solutian. In more detail, our proposal i s  
as follawo. 
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f i r s t  I l l ~ r  - C r e a t i o a , . o f  -bass. 

The first s t e p  to developing an equitable diviafon of 
responsibility for compliance of w a t e r  quality standards is the 
ident i f i co t ion  of one or more physical parameters that best 
r e l a t e  t o  the specific water quality standard. For instance, 
regarding the provision o f  outflow for compliance to an X2 water 
qualaity requirement, khe  base parameter wauld. be streamf low and 
the factors that affect Delta outflow. Another example would be 
water qua l i ty  objectives f o r  the  Sen Joaquin River. In this 
instance the causative parameter is agricultural drainage. 
Therefore, drainage discha.tgao should be the pacarneter that i a  
used t o  establish responsibility. Each specific water q u a l i t y  
objective may be similarly linked to a physical parameter. 
(There exists significant inforflwiition that reduction in flow 
alone cannot singularly be identified as the sole contributor to 
t h e  decline of estuarine health. Within - th i~ i  discussion, tho 
intent  i s  not t o  imply that  flow i a  the sole cause of the  decline 
o t  estuarine health. . )  

Once t h e  base parameter has been identified, the 
appropriate community of water  usera that have an effect on the 
meeting of the water quality standard must be identified. In the 
instance of X% for example, a l l  w ~ t e r  users t h a t  affect outflow 
nay be required to &hare responsibility. 

Net depletions f r o m  the Ray-Delta watershed of each ussr 
mey be the appropriate parameter 'to initially base a user's 
responsibility for X2 outflow, and the community of w a t e r  users 
that deplete the water resources of the Bay-Delta water~hed 
shoulB be responsib1.e. This  comnnrnity of water users includes 
divertera of surface wetera which are tributary t o  the Bey-Delta 
watershed, t h e  in-Delta water users, and ground water usexs that 
t a p  aquifers t h a t  hydraulically connect t o  t h e  surface watsrs o f  
the Bay-Delta watershed. This community of water users also 
includes entities that deplete Bay-Delta outflow by evaporation 
l osses  from reservoirs, such as power u t i l i t i e s .  N e t  degletinn 
is suggested to be the physical. parameter t h ~ t  is used to 
i n j  tially d e t e r m i ~ ~ e  respomsibf lity since it represents the actual 
axtreetion of water from tho waterohed which would otherwise' 
ultimately become outflow. 

continued . . - 
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Once e base amount is established, legal, physical and 
public interest ellocotion factors must be applied to each water 
user t u  determine how, or whether t o  adjust the base. The 
allocation factors  are conceptual in nature a t  t h i s  time. A 
rel~tive impact assessment or multiplier formula would be 
attached t o  each of the factors i n  creat ing the  equation for 
Delta responsibility. Further, it 3.s likely t h e t  the Board would 
have t o  e x e r c i s e  i t s  judgment i n  the application of certain of 
these f a c t o r s  to further the public interest. 

The following f a c t o r s  may reduce an ~llocation initially 
attributed t o  an individual user t o  arrive a t  the net  
responsibility for  providing Delta protection. Appropriate 
factors include, but are not lirniLe9 to: 

Seniority of right  
Priority of use 
A r e a  of Origin 
Timing of Diversions 
Storage Releases for Public Trust Uses 
Cunservatf on 
Drought Managenlent Plans 
Reclamation 
Reuse 
Conjunctive use 
Low per c a p i t a  or a c r e  foot/acre use 
P r i c i n g  policies 
~conomic output produced 
Recreational benefits 
mblic I n t e r e s t  
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The following factors m@y increase an a l loca t ior~  initially 
ettributed to an individual user to arrive a t  the net 
responsibility for providi ng Delta protection. Appropriate 
factors include, but are not limited to: 

Ent rainnlent 
Reverse Fl ows 
Pollution 
Timing of Diversions 
Deyrsa of Nexus Between  Upstream Action and Impact on Delta Fi8h 

& Wildlife 
fmpact on Upstream Biological Resources wsth significance t o  the 
Delta 

Impact on Drinking Water ~ualitg 
Impact on Disinfection Byproducts ( e . 9 .  THMS) 
Temperetuze Increases 
Degtruction of Wetlands 
Destruction o f  Riparian Habitat 
Available Alternetiva Sources o f  Water 
High Par Cagi ta  or Acre Foot/Acre Use 
Feilure t o  adopt BMPs or W P s  
Artificially low pricing 
Low-value economic output 
Inadequate water management 
Public Interest 

An important aompunont of the allocation factors equat ion  
is the r e a l i t y  that unaer cert0i.n circumstances it will be 
unreasonable to requise a water user to  d i r e c t l y  meet all or a 
portion of its responsibility for Delta protection with a c t i o n s  
such as the releaae of weter, cessation of d iver s ions  or ground 
water pumping, and yet, the Delta will be in no leas need of 
protection. Therefore, a system of mit5.getion credits ie 
proposed which w i l l  a l low a weter user  t o  meet its responsibility 
for Delta protect ion providing t h a t  protec t ion  through 
alkernativ~ means in lieu of the requirement otherwise  imposed. 

Generally, mitigation. credits should be availeble to any 
type of water user. Urban water uaers an8 agriculture w a t e r  
uaors could avail themselves of the m i t i g a t i o n  c r e d i t s  program to  
meet tha4.r obli.gations, provided crsdj ts are a v ~ i l a b l e  and t h e  
appropriate rc~gulatory authority tlaerns i t  reasonable t u  a l l .uw t h e  
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user to subst i tute  a mitigation credit. The mitigation credit 
program should be consistenk with an overall multi-species 
~rotection plan  developed for the Bay-Delta watershed. 

Examples of mitigation credits rnay inc lude ,  but are  not 
l imi ted  to :  

- The provis ion oE weter  from another source in l i e u  of a 
required ~eservoir release. 

- Cessation of pumping in one locat ion  in exchange for 
pumping elsewhere, 

- The payment of money to a fund for the purchase of water.  

- The creation of wetlands o r  other environmentaly 
beneficial projects in exchange f o r  t h e  otherwisa 
mandated action, aga in  based upon a finding o f  
equivalent benefit to fish and wildlife. 

This implementation proposal has been designed as a 
conceptual framework for allocating responsibility to meet Delta 
yroi;ection requirements, We look forward to working with the 
Board and other water users to refine this proposal during the 
weeks and, month= ahead. Given the number of w a t e r  users that 
have exgresaed interest in the concept as presented we believe 
the Boara should invest its energies in pursuing this proposal as 
a potentially viable basis  for r~~olution of at least a portion 
of the Delta's problems. 


